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ACTIVITIES OF THE WORKING GROUP (2008-2009)
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I. BACKGROUND
At its thirty-eighth regular session, the General Assembly of the Organization of American States (OAS) adopted resolution AG/RES. 2368 (XXXVIII-O/08), in which it reaffirmed that the adoption of the American Declaration on the Rights of Indigenous Peoples remains a priority for the Organization of American States (OAS), emphasizing the importance of full and effective participation by the indigenous peoples in preparing the draft Declaration.
1. In said resolution, the General Assembly also renewed the mandate of the  Working Group so as to complete the drafting of the Declaration, on the basis of the “Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples” (GT/DADIN/doc.334/08) and taking into account the “Compendium of Proposals of Negotiations in the Quest for Points of Consensus Held by the Working Group” (GT/DADIN/doc.255/06 add.2 rev. 2) and other pertinent documents of the Working Group. 

To that end, the General Assembly requested the Permanent Council to instruct the Working Group, between July 2008 and April 2009, to:
a) Hold, between September 2008 and March 2009, up to three meetings, each of up to five days. Arrange for one of those meetings to be a Special Meeting for evaluation and strengthening of the negotiation process and to propose specific actions for addressing the issues. The other two Meetings of Negotiations in the Quest for Points of Consensus would be to negotiate the document “Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples.” At least one of the three meetings shall be held at OAS headquarters.

b) Ensure that the Chair of the Working Group engages in informal consultations with those involved in the process and presents the conclusions thereof in a document for the special meeting for submission to the Working Group for consideration.

c) Take the appropriate measures to ensure effective participation by representatives of indigenous peoples. 

d) Seek solutions reached through consensus that address the needs of the indigenous peoples and the particularities of the region.

In the same resolution, the General Assembly requested the General Secretariat and the organs, agencies, and entities of the Organization to continue to lend their valuable support to the process.    It also requested the Permanent Council to follow-up on the resolution. 

II. ACTIVITIES OF THE Working Group

A. Election of the Chair of the Working Group

On September 4, 2008, the Committee on Juridical and Political Affairs of the Permanent Council elected Ambassador Reynaldo Cuadros Anaya, Permanent Representative of Bolivia to the OAS, by acclamation, as the Chair of the Working Group.   

Given that the Chair ceased to be Bolivia’s Permanent Representative to the OAS, the Working Group had to call new elections in accordance with Article 29.b of the Rules of Procedure of the Permanent Council. Ambassador José E. Pinelo, Permanent Representative of Bolivia to the OAS, was elected by acclamation to serve as the new Chair of the Working Group. The election took place at a CAJP meeting on February 26, 2009.

B. Election of the Vice Chairs of the Working Group

At its meeting of September 9, 2008, the Working Group elected as its Vice Chairs Minister Counselor Danilo González, representative of the delegation of Costa Rica to the OAS, and María Eugenia de los Ríos, First Secretary of the Bolivarian Republic of Venezuela.

C. Work Plan

The Chair of the Working Group presented the Group with a Work Plan and a calendar of activities for 2008-2009 (document GT/DADIN/doc. 344/08). The work plan was approved on the understanding that some dates might be changed in the course of events.
D. Working Group meetings

The Working Group held 10 regular meetings during the 2008-2098 term. Pursuant to the General Assembly mandate, it also held a Special Meeting to evaluate and boost the negotiation process and to propose specific actions with respect to the discussion of topics in the Draft American Declaration on the Rights of Indigenous Peoples.  Representatives of the indigenous peoples participated fully and effectively at that meeting. 

During the meetings prior to the Special Meeting and pursuant to resolution AG/RES. 2368 (XXXVIII-O/08), the Chair conducted informal consultations with those involved in the process. The purpose of those consultations was to advance new alternatives for the Group’s future work and, especially, to build a solid basis for an effective Special Meeting.

Following those consultations, the Chair submitted to the Working Group document GT/DADIN/INF. 34/08, “Results of the informal consultations required by virtue of operative paragraph 3.b of resolution AG/RES. 2368 (XXXVIII-O/08).” 

Subsequent meetings were devoted to preparations for the Special Meeting, held on December 9 to 12, 2008.

Activities in March and April

As of February 26, 2009, under its new Chair, the Working Group held formal meetings to achieve consensus on the following matters:

1. Analysis of the status if the Specific Fund to support preparation of the American Declaration on the Rights of Indigenous Peoples.


The Working Group received a report from the Department of International law regarding the expenditure statement, balance in the Fund, and cost of the last Special Meeting of December 2008. Analysis of the report afforded an opportunity to review the budget for upcoming meetings of negotiation.  

2. Analysis of the report by the previous Chair regarding the Special Meeting.  


The Working Group adopted by consensus decisions that facilitated overall acceptance of the Report.  

3. Consideration of the date of the Meeting of Negotiations:


The Working Group agreed that another Meeting of Negotiations for adoption of the Draft American Declaration should be held after the June 2009 General Assembly. The arguments underlying that decision to postpone a meeting referred to the activities required for the Fifth Summit of the Americas in Trinidad and Tobago and to the upcoming session of the OAS General Assembly.  

4. Analysis and approval by consensus of a proposed amendment to the Specific Fund to include a representative of the Caribbean. That proposal was presented to the Permanent Council at its meeting of May 13, 2009.

5. Analysis and approval by consensus of the draft resolution renewing the Working Group’s mandate 

III. SPECIAL MEETING

The Eleventh Meeting of Negotiations in the Quest for Points of Consensus was held from December 9 to 12, 2008, in Washington, D.C., United States, with the Chair of the Working Group presiding. The report of the Chair of the Working Group on this meeting has been published as document GT/DADIN/doc.362/09 rev. 1. The updated version of the “Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples” was published as GT/DADIN/doc.334/08 rev. 3.
IV.
ASPECTS OF THE NEGOTIATION PROCESS

1.
Specific characteristics of the region
Operative paragraph 3 of General Assembly resolution AG/RES. 2368 (XXXVIII-O/08) requested that the Working Group seek “consensual solutions that address the needs of the indigenous peoples and the specific characteristics of the region.” 

“3. b. Seek consensual solutions that address the needs of the indigenous peoples and the specific characteristics of the region.”

In response to that request, during the Special Meeting of December 2008, the Chair of the Working Group presented a list of four distinct issues to be included in the draft declaration of the OAS:

1. The situation of the urban indigenous population and indigenous people from rural communities 

2. The situation of indigenous migrants

3.  Impact of climate change, environmental degradation and natural disasters on indigenous communities and territories.

4. Crosscutting aspects to be considered, such as education, health, habitat, and protection against discrimination.

At the same Special Meeting, the Caucus presented three more issues:

5.  The persecution and detention of indigenous leaders for asserting their rights 

6.  The food security situation, including the loss of traditional food sources

7. Indigenous people with disabilities

At the end of the Special Meeting, it transpired that there was no consensus as to the aforementioned list.  Furthermore they could affect the length of the text of the Declaration and increase the range of issues to be negotiated. 

2.
Duration of the process and appropriateness of establishing deadlines for adoption of the declaration
During the Special Meeting in December 2008, the Chair of the Working Group proposed “setting a time limit aimed at completing negotiations prior to the 2010 regular session of the General Assembly.”  The Chair made a few comments, saying that:

“The negotiation had been a difficult exercise and taken considerable time; that delaying it significantly would have not only political but financial repercussions; and that it was therefore necessary to maintain interest in the process, produce results, and complete it in a reasonable amount of time.”

The Chair added that “the political will of the states could be clearly expressed if a commitment were made to complete the process at a specific time. In addition, the Caucus should adjust its schedule so as to coordinate its meetings and conclude at a specific time. If a deadline were set, the parties could be assured that it would be met and that precise plans would be made for attaining an effective outcome in the near term.”

Nevertheless, this proposal was not supported by the plenary.  

There is some background to this issue of completing the process. In 2004, in operative paragraph 4 of resolution AG/RES. 2029 (XXXIV-O/04), the General Assembly urged the Working Group to recommend “a date for conclusion of the final phase of negotiations.” However, that initiative did not prosper and no similar resolutions have since been adopted by the General Assembly.

“4.
To request the Permanent Council to instruct the Working Group to:


a. In the framework of the next meeting of negotiations, to recommend a date for conclusion of the final phase of negotiations for the adoption of the Draft American Declaration on the Rights of Indigenous Peoples, with participation by one indigenous representative from each member state of the Organization, designated by the respective indigenous peoples. The Permanent Council will be informed of the said decision through the Committee on Juridical and Political Affairs;

b.
When the Permanent Council has been informed of the said date, to continue to strengthen the methodology for the process and to establish the dates and procedures for the meetings needed to reach the aforementioned objective, taking into account the participation of the indigenous peoples;
/
3.
Methodological Aspects
The document on methodology, document GT/DADIN/doc.246/06 rev. 8, was amended at the last special meeting, following the adoption of the proposal submitted by the Caucus representatives with respect to the order in which the articles were to be reviewed. 

Another methodological approach that has proven useful during the last meetings of negotiation has been to organize informal consultations prior to the plenary sessions, in order to facilitate agreements and shorten the time spent in the plenary sessions. However, this practice has not been included in the methodology. 

In addition, and contrary to the usual practice, a proposal was submitted seeking to make the meetings of negotiation last three days, the intent being to make negotiation sessions more intensive and to encourage efficiency.
V.
DRAFT GENERAL ASSEMBLY RESOLUTION: "AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES" 

The Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples considered the draft resolution submitted by the Chair. This draft resolution was approved by consensus at the last reunion of the working group and is attached to this report for consideration by the CAJP.
VI.
RECOMMENDATIONS BY THE CHAIR

The Chair – presiding for the past two months – stresses the importance of considering the following topics for the upcoming meetings of negotiations:
1. There being no financing problems ensures that there will be no immediate problems for the negotiation process. Nonetheless, without setting specific limits on the negotiation process, we must consider the need for resource planning to ensure that there is support for the process for at least the next three years. 

2. Information on the current status of the rights of Indigenous peoples and the context in which the States and the Peoples conduct their relationship must be managed at the hemispheric level. 

Bearing in mind the foregoing, the Chair recommends convening an academic forum to facilitate systematizing the current status of these processes in the countries of the hemisphere. The systematized information will provide the tools and resources needed to facilitate consensus at the meetings of negotiation.

3.
Based on an analysis of how the process has unfolded, especially over the last two years, three additional suggestions may be incorporated:
a.
The meetings of negotiating should last no more than three days, although the necessary allowance must be made for the Indigenous Caucus’ preparatory meeting and days needed for representatives to travel.

b.
The first meeting of negotiation should approve paragraphs consensus allows. Based on the document of Commitment of the Fifth Summit of the Americas, the United States and Canada may change their position and may therefore be able to move all the countries in that direction. 

c.
It is important to note, in addition, that the new Chair should provide clarification on the nature of the Declaration (Declaration language, not Convention language) as an important responsibility to the representatives of member states and Indigenous Peoples.

d.
The simplifying the language proposal has elicited reactions from the Indigenous Peoples’ representatives. The Chair feels that this proposal should be disallowed.
IV. ACKNOWLEDGEMENTS
The Chair of the Working Group offers his special appreciation to all the governments of the OAS member and observer states, as well as to all the Indigenous Peoples’ representatives who have participated in this process. 
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DRAFT RESOLUTION

DRAFT AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Presented by the Chair)

THE GENERAL ASSEMBLY,

RECALLING resolutions AG/RES. 1022 (XIX-O/89), AG/RES. 1479 (XXVII-O/97), AG/RES. 1549 (XXVIII-O/98), AG/RES. 1610 (XXIX-O/99), AG/RES. 1708 (XXX-O/00); AG/RES. 1780 (XXXI-O/01), AG/RES. 1851 (XXXII-O/02), AG/RES. 1919 (XXXIII-O/03); AG/RES. 2029 (XXXIV-O/04), AG/RES. 2073 (XXXV-O/05), AG/RES. 2234 (XXXVI-O/06), AG/RES. 2294 (XXXVII-O/07), and AG/RES. 2368 (XXXVIII-O/08);


CONSIDERING the report of the Chair of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples on the activities carried out in 2008-2009 (GT/DADIN/doc.xxx/09), as well as the report of the Chair of the special meeting held in December 2008 (GT/DADIN/doc.362/09 rev. 1);


BEARING IN MIND the amendments made by the Permanent Council to the resolution “Amendments to the Specific Fund to Support the Elaboration of the American Declaration on the Rights of Indigenous Peoples,” CP/RES. 873 (1459/04), to allow the inclusion of a Caribbean representative on the Selection Board; and

RECOGNIZING the important contributions of the Specific Fund to Support the Preparation of the American Declaration on the Rights of Indigenous Peoples,

RESOLVES:

1.
To reaffirm the will and the commitment of the OAS member states toward the process of preparing the Draft American Declaration on the Rights of Indigenous Peoples. (approved ad referendum of the United States delegation)

2. To renew the mandate of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples to continue holding its Meetings of Negotiations in the Quest for Points of Consensus, so as to complete the drafting of the Declaration, on the basis of the “Record of the Current Status of the Draft American Declaration on the Rights of Indigenous Peoples,” hereinafter “Record of the Current Status” (GT/DADIN/doc.334/08 rev. 3), and taking into consideration the “Compendium of Proposals of Negotiations in the Quest for Points of Consensus Held by the Working Group,” issued by the Eleventh Meeting of Negotiations in the Quest for Points of Consensus (GT/DADIN/doc.255/06 add. 2 rev. 3 corr. 1), and other pertinent documents of the Working Group. 

3. To request the Permanent Council to instruct the Working Group to:

e) Hold, between August 2009 and March 2010, up to two Meetings of Negotiations in the Quest for Points of Consensus for negotiation of the document “Record of the Current Status”; and

f) Take the appropriate measures to ensure effective participation by representatives of indigenous peoples. 


4.
To invite the member states to conduct consultations or dialogues on the Draft Declaration with their respective indigenous peoples.

5.
To request the Selection Board of the Specific Fund to continue to work according to the principles of transparency established in the above-mentioned resolution “Specific Fund to Support the Elaboration of the American Declaration on the Rights of Indigenous Peoples.”

6.
To thank the member states, permanent observers, and institutions for their valuable contributions to the Specific Fund, which will make it possible to hold the suggested meetings during the period covered by this resolution; and to invite all states and institutions to continue to support the purposes of the Fund through their contributions.

7.
To request the General Secretariat and the organs, agencies, and entities of the Organization to continue to lend their valuable support to the process of drafting the American Declaration on the Rights of Indigenous Peoples; and to thank them for their ongoing contribution to that process.

8.
To request the Permanent Council to report to the General Assembly at its fortieth regular session on the implementation of this resolution, the execution of which shall be subject to the availability of financial resources in the program-budget of the Organization and other resources.
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�.	The following statement by Canada has been presented regarding operative paragraphs 4.a and 4.b:


Canada's understanding of the resolution is that one of the possible outcomes of the decision to be taken at the next meeting of negotiations on a date for the conclusion of the final phase of negotiations for the adoption of the draft American Declaration on the Rights of Indigenous Peoples is that it may be inappropriate or premature to fix a date at that time.  It is also our understanding that in discussions on the strengthening of the methodology of the process and the establishment of dates and procedures for the relevant meetings, it will also be necessary to discuss the financing of this process.





